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HEADQUARTERS :
DEPARTMENT OF THE ARMY
WasmNeToN, D.C., 75 May 1969

PERSONNEL SEPARATIONS
HOMOSEXUALITY
Effective 1 July 1969

This chenge revises paragraph 17, which relieves commanders exercising
general court-martial jurisdiction of the requirement to administer actions
relating to'undesirable discharges for personnel in subordinate commands
that are comyanded by a general officer with a judge advocate on his staff.

AR 635-89, 15 July 1966, is changed as follows:

CraNge \ ;

No. 3 J

Page 7, paragrapk 17a. The first sentence is superseded as follows:

17. Action by offider exercising general court-martial jurisdiction (Class
I1 cases). @. When the investigation indicates that an enlisted person’s case is
Class 11, the officer exercising general court-martial jurisdiction may take one
of the actions in (1) thyough (7) below. (This authority may be delegated to
a general in command wRo has a judge advocate on his staff for cases arising
in that command. Every agtion taken pursuant to such a delegation will state
the authority therefor. All yeferences to officers and commanders exercising
general court-martial jurisdigtion -in this section 1nclude this delegation
authority.)

The proponent agency of this regulgtion is The Adjutani General’s Office.
Users are inviied to send commenis'and suggesied improvemenis on DA
Form 2028 (Recommended Changes to\Publicaiions) te The Adjutant Gen-
eral, ATTN: AGFO-P, Depariment of tha Army, Washington, D.C. 20315.

By Order of the Secretary of the Army:

WAC. WESTMORELAND,
Genexal, United States Army,
Official: C'hief
KENNETH G. WICKHAM,
Major General, United States Army,
The Adjutent General.

Distribution:
To be distributed in accordance with DA Form 12-9 requirements for AR,
Personnel Separations:
Active Army : A (quan rqr block No. 542).
ARNG: A (quan rqr block No. 542).
USAR: A (quan rqr block No. 542).
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Change in force: C 2
AR 635-89
HEADQUARTERS
DEPARTMENT OF THE ARMY
Wasmweron, D.C., 4 April 1869

PERSONNEL SEPARATIONS

HOMOSEXUALITY

Effective ¥ June 1569

This change adds paragraph 7.1 which furnishes guidance as lo the assign-
ment of personnehwho are considered for separation under the provisions
of this regulation while assigned s an oversea replacement station.

AR 635-89, 15 July 1&%6, is changed as follows:
Page 2. Paragraph 26 (1)\(As superseded by C 1,1 Oct 68.)

(1) Individuals who have apparently been involved in a single homo-
sexual episode, stemming solely from immaturity, curiosity, or intoxication.
This provision does not precludg consideration of the conduct involved, together
with other matters, if disciplinaky action or administrative elimination under
other regulations is deemed appropriate.

Page 4. Paragraph 7.1 is added as follows:
7.1 Assignment action for personnelen route to an oversea area. . When
action has been initiated under the priyisions of this regnlation against an
individual while assigned to an oversea replacement station, he will be trans-
_ ferred to the Army garrison at that or another appropriate installation to awalt
final action on his case.

b. If the convening authority disapproves the recommendation for separa-
tion, the individual will again be assigned to thg oversea replacement station
for compliance with his original orders.

The proponent agency of this regulation is The Adjutant General’s Office.
Users are invited to send commenis and suggested improvemenis on
DA Form 2028 {Recommended Changes to Publicatiqns) to The Adjutant
General, ATTN: AGPO, Depariment of the Army, Washington, D.C. 20315.

‘«
L

By Ovder of the Secretary of the Army:

W. C. WESTMORELAND,
General, United\States Army,
Official : Chief of Staff.
KENNETH G. WICKHAM,
Major General, United States Army,
The Adjutant General.

Distribution :
Active Army, ARNG, and USAR : To be distributed in accordance s dth
DA Form 12-9 requirements for AR, Personnel Separations—A (quan

rqr block No. 542).

*This change supersedes C |, 1 October 1968,

TAGO 1035A—April 340-474°—6Y



AR 635-89 & ‘)"’:
*C 1 '
S N afat”
Guaxaz| HEADQUARTERS | éf~
, DEPARTMENT OF THE ARMY 2.0
No. 1 l Wastm~erox, D.C., 7 October 1968 e E

PERSONNEL SEPARATIONS

HOMOSEXUALITY
AR 635589, 15 July 1966, iz changed as follows:

Page 2. Pagagraph 25 (1) is superseded as follows:
(1) Madividuals who have apparently been involved in a single homo-

sexual episods, stemming sgolely from immaturity, curiosity, or intoxication.
This provision §oes not preclude consideration of the conduct involved, together
with other matteys, if disciplinary action or administrative elimination under
other regulations iy deemed appropriate.

The proponent agency of ihis regulation is The Adjutant General's Office.
Users are invited fosend comments and suggested improvements to The
Adjuiant General, ATRN: AGPO-P, Department of the Army, Washington,
D.C. 20315,

By Order of the Secretary of\ the Army:

W. C. WESTMORELAND,

General, United States Army,
Official : Chief of Staff.
KENNETH G. WICKHAM,
Major General, United States Army,

The Adjutant General.

Distribution :
Active Army, ARNG, USAR : To be distribubed in accordance with DA

Form 12-9 (Quan Rqr Bleck No. 542) requiresgents for AR, Personnel
Separation—A.

N ¢
*This change supersedes DA message 877643, 26 August 1968.
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~4y*  DEPARTMENT OF THE ARMY

No. 635-89 Wasamwerow, D.C., 15 July 1966

PERSONNEL SEPARATIONS
HOMOSEXUALITY
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Section I. GENERAL
1. Purpose. This regulation prescribes the 2. Policy. a.Personng] who voluntarily engage

authority, criteria, and procedures for the disposi-  in homosexual acts, irrespetive of sex, will not be
tion of military personnel who are homosexuals  permitted to serve in the Army in any capacity,
and military personnel who engage in homosexual  and their prompt separadon is mandatory.
acts, or are alleged to have engaged in such acts. = Homosexuality is a manifestation of a severe per-
This regulation is applicable only to military per-  sonality defect which appreciabl} limits the ability

sonn%! on active duty. of such indiyuals to funetion ‘effectively in a

*This regulation supersedes AR 635-89, 8 September 1958, including C 1, 8 April 1959, and C 2, 22 January 1960;
and DA message T02547, 4 February 1965.
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military environment.” Members who engage in
homosexual acts, even though they are not homo-
sexuals within the meaning of this regulation, are
considered to be unfit for military service because
their presence impairs the morale and discipline
of the Army.

b. The following classes of persons who engage
in homosexual acts will not be processed under

this regulation.
@Individua]s who have been involved in

homosexual acts in an apparently isolated

episode, stemming solely from immatu-

o rity, curiosity, or intoxication. This pro-

vision does not preclude consideration of

the conduct involved, together with other

matters, if disciplinary action or ad-

ministrative elimination under other
regulations is deemed appropriate.

(2) Individuals who engage in homosexual
acts because of a mental illness which is
deemed to incapacitate them for further
service, upon a determination that their
case should not be processed as Class L.
Quch individuals will be processed for
separation from the service by reason of
their primary medical condition, pursu-
ant to AR 635-40A and AR 635-40B.

(3) Individuals who engage in homosexual
acts which fall within the scope of Class
IT and Class IIT and are determined by
a medical evaluation to have a physical or
mental condition which incapacitates
them for further service but which is un-
related to their homosexual aects, upon a
determination by the officer exercising
general court-martial jurisdiction over
the individual that disposition through
medical channels rather than under this
regulation is warranted.

¢. As an alternative to action pursuant to this
regulation, individuals who engage in homosexual
acts may be brought to trial by court-martial. The
dispogition of any charges preferred is within the
discretion of the appropriate commander. In de-
termining his course of action, he will carefully
consider all pertinent factors, including the nature
of the acts charged, the surrounding facts, the
character of the accused, and any applicable medi-
cal condition. Commanders will not take action
under this regulation in lieu of disciplinary action
solely to spare an individual who may have com-

2

mitted a serious homosexual act (such asa Class I
case) the harsher penalties which may be imposed
under the Uniform Code of Military Justice.

d. In determining the characterization of serv-
ice to be furnished a member whose separation is
provided for in this regulation, due regard will be
given to the member’s current record of service and
the particular circumstances which require his
separation. Adverse matter unrelated to his cur-
rent period of service will not be considered. Such
characterization will be determined without re-
gard to component, sex, or status (officer, warrant
officer, or enlisted).

3. Definitions. For the purpose of this regu-
lation, the following definitions apply :

a. Homosexual act. Bodily contact between
persons of the same sex, actively undertaken or
passively permitted by either or both with the
intent of obtaining or giving sexual gratifieation,
or any proposal, solicitation, or attempt to per-
form such an act.

b. Olass I. Class I consists of those cases which
involve invasion of the rights of another person,
as when the homosexual act is accomplished by
assault or coercion, or where the person involved
does not willingly cooperate in or consent to the
homosexual act, or, if the act is cooperated in or
consented to, where cooperation or consent was
obtained by fraud. Class I also includes cases
which involve a homosexual act with a child under
the age of 16 years, without regard to whether the
child cooperated in or consented to such act.

e. Olass 1. Class IT consists of those cases in
which personnel have engaged in one or more
homosexual acts not within the purview of Class I
during military service. No distinction is made
in the handling of such cases based upon the active
or passive participation of individuals. Class IT
also includes:

(1) ClassT cases which have not been referred
to trial by court-martial.

(2) Class I and Class IT cases which have
been referred to trial, but have not been
tried by court-martial within the mean-
ing of article 44(c), Uniform Code of
Military Justice.

(8) Class I and Class IT cases which have
been tried by court-martial within the
meaning of article 44(c¢), Uniform Code
of Military Justice, subject to the limita-
tions on administrative action set forth
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in paragraph 1-13, AR 635-200, or para-
graphs 5 and 9, AR 635-105. When a
conviction has been disapproved on ap-
peal, and the charges are not again tried
by court-martial, administrative action
as in a Class IT case may be taken, sub-
ject to the provisions of paragraph 1-183,
AR 635-200, or paragraphs 5 and 9, AR
635-105 (para 7).

AR 635-89

d. Class II1. Class TI1 consists of members
who have not engaged in a homosexual act during
military service, but have a verified record of pre-
service homosexual acts. It also includes all other
cases within the purview of this regulation which
do not fall within Class I or Class I1.

e. Individuals. Commissioned officers, warrant
officers, and enlisted personnel.

f. Officers. Commissioned and warrant officers.

Section II. PROCEDURES

4. Responsibility. «. It is the duty of every
member of the military service to be alert to situa-
tions affecting discipline, morale, or security of
the military forces. In this connection homo-
sexuality and homosexual acts are not to be con-
doned, whatever their cause, and when discovered,
will be reported through command channels to the
unit commander of the member concerned.

6. A commanding officer receiving information
that an individual under his command is a homo-
sexual or has engaged in an act of homosexuality,
will inquire thoroughly and comprehensively
into the matter and ascertain all the facts in the
case, bearing in mind the peculiar susceptibility
of such cases to possible malicious charges. Any
investigation required normally should be referred
to the local provost marshal for investigation and
recording on DA Form 2800 (CID Report of In-
vestigation). The facts and circumstances of each
case will govern the commander’s decision as to
the appropriate agency of investigation. Flag-
ging action will be initiated in accordance with
AR 600-31 unless the appropriate commander
determines the allegation is baseless. If the in-
formation available is of sufficient stature to war-
rant investigation the commander will take
necessary action to protect the security of his
command to include suspension of security clear-
ance, if any, and denial of access to classified
defense information pending completion of actions
on the case. When the report of investigation
substantiates such allegations, the commanding
officer will refer the individual for medical evalua-
tion, revoke his security clearance, if any, and
prepare a memorandum for the record outlining
action taken and forward it with the subject’s
revoked Certificate of Clearance and/or Security
Determination under EP 10450 (DA Form 873)
to the Commanding Officer, U.S. Army Investiga-

TAGO 91A

tive Records Repository, Fort Holabird, Md.
21219. Revocation of security clearance will be
in accordance with paragraph 243, AR 604-5.

¢. When flagging action under AR 600-31 has
been initiated solely for the reason that an individ-
ual is being considered for elimination under this
regulation, and the individual is to be processed
for separation under medical jurisdiction, the in-
dividual’s commanding officer will take expeditious
action to complete the case and remove the flagging
action in order that disposition of the individual
through medical channels will not be delayed.

5. Medical evaluation. a. A final type physical
examination will be accomplished to include a
psychiatric study. A written evaluation report
based on the results of the medical examination
and a review of the individual’s health and other
locally available records will be prepared. The
medical evaluation including a psychiatric study
of the individual will include the following :

(1) Personal history, including, if any, a de-
tailed account of development of homo-
sexuality.

(2) Report of mental and physical examina-
tion. The report will completely de-
scribe the essential points of the individ-
nal’s mental and physical condition in
relation to the conduct under considera-
tion, indicate whether the member meets
the retention standards prescribed in
chapter 3, AR 40-501, and recommend
medical disposition, if it is deemed appro-
priate. )

(3) Psychiatric diagnosis, including an opin-
ion whether the member wag able to dis-
tinguish right from wrong and adhere to
the right at the time of the conduct under
investigation, and whether he currently
has the mental capacity to understand

3
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board and judicial proceedings and par-
ticipate in his own defense. Ifitisdeter-
mined that the member is suffering from
an incapacitating mental illness, the ex-
aminer should indicate whether that ill-
ness was probably the cause of the homo-
sexual conduct under investigation.

(4) Opinion regarding the existence of homo-
sexuality. (No recommendation will be
made concerning the classes of homo-
sexual cases defined in para 3.)

(5) The psychiatrist will further render an
opinion whether the individual should
be—

(@) Eliminated from the service under the
provisions of this regulation.

(6) Retained in service. If retention in
the service 1s recommended, then, if
considered appropriate, statement of
the procedures likely to be of value in
the individual’s rehabilitation may be
included.

5. A copy of the medical evaluation to include
the psychiatric study will be filed with the individ-
ual’s health record. The medical treatment facil-
ity commander will forward the original of this
evaluation report to the unit commander.

6. Availability of witnesses. «. In order to
guarantee the availability of essential military wit-
nesses in any subsequent proceedings, the appro-
priate commander will ascertain promptly the ter-
mination or transfer status of each witness. No
witness will be transferred nor will he be separated
from the service prior to the beginning of such
proceedings, except where an enlistment or period
of service fixed by law expires. In such a case, an
attempt will be made to obtain the individual’s
consent to retention. Ifhe does not consent, a de-
position or affidavit will be obtained, as appro-
priate.

b. The individual will be notified of the names
and addresses of witnesses expected to be called
at the board hearing and that the recorder of the
board will, upon request of the individual, en-
deavor to arrange for the presence of any available
witness he desires to call. A copy of all affidavits
and depositions of witnesses unable to appear at the
board hearing will be furnished to the individual.

7. Limitations on administrative discharges
and board hearings. See paragraphs 5 and 9,
AR 635-105 (pertaining to officers) and paragraph
1-13, AR 635-200 (pertaining to enlisted persons)
for limitations on administrative discharges and
board hearings and rehearings.

Section III. OFFICER PERSONNEL

8. Class I. When the investigation referred to
in paragraph 46 indicates that an officer’s case
falls within Class I, the officer exercising immedi-
ate article 15 jurisdiction, or an appropriate su-
perior commander, may, in his discretion, prefer
charges and initiate action under the Uniform
Code of Military Justice. Disposition as a Class
II will be accomplished under the circumstances
set forth in paragraph 3e¢.

9. Class II. When the investigation referred to
in paragraph 45 indicates that an officer’s case is
Class IT1:

@. The commander concerned may—

(1) Inmitiate action for elimination of the offi-
cer under the provisions of AR 635-105.

(2) Initiate action under the Uniform Code
of Military Justice.

(3) Afford the officer the opportunity to sub-
mit a resignation for the good of the serv-
ice due to homosexuality (resignation will
be prepared as shown in fig. 1). This ac-

tion will not be taken in the case of an
officer who is eligible for voluntary retire-
ment. When an officer is eligible for
retirement, the case will be processed in
accordance with (1) and (2) above.

(4) Afford the officer the opportunity to re-
quest separation under the provisions of
sections IV, V, or X, AR 635-120, as
modified by this section.

(5) Forward the investigation with a recom-
mendation that the officer be processed
through medical channels, if the medical
report indicates that the officer is suffer-
ing from an incapacitating physical or
mental illness. Such disposition is re-
quired if the officer has an incapacitating
mental illness which was the cause of the
alleged homosexual conduct, and action
under the Uniform Code of Military Jus-
tice is not initiated.
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b. The case will be forwarded to the officer
exercising general court-martial jurisdiction who
may take one or more of the following actions:

(1) Process the action selected under a above.
Disposition through medical channels is
required for an incapacitating mental ill-
ness, which was the cause of the alleged
homosexual conduct, if action pursuant to
the Uniform Code of Military Justice is
not initiated.

(2) Initiate action under AR 635-105 or un-
der the Uniform Code of Military Justice.

(3) Direct the officer’s retention in the service
if he determines that the investigation
does not support the allegations.

(4) Return the case for further investigation.

10. Class ITI. When the investigation referred
to in paragraph 45 indicates that an officer’s case is
Class TTT—

@. The commander concerned may—

(1) Imitiate action for elimination of the offi-
cer under the provisions of AR 635-105.

(2) Afford the officer the opportunity to sub-
mit a resignation under the provisions of
section ITT, AR 635-120.

(8) Forward the investigation with a recom-
mendation that the officer be processed
through medical channels, if the medical
report indicates that the officer is suffering
from an incapacitating physical or mental
illness. Such disposition is required if
the officer has an incapacitating mental
illness which was the cause of the alleged
homosexual conduet.

b. The case will be forwarded to the officer ex-
ercising general court-martial jurisdiction who
may take one or more of the following actions:

(1) Process the action selected under o above.
Disposition through medical channels is
required if the officer has an incapacitat-
ing mental illness which was the cause of
the alleged homosexual conduct.

(2) Initiate action under AR 635-105.

(8) Direct the officer’s retention in the service
if he determines that the investigation
does not support the allegations.

(4) Return the case for further investigation.

11, Counseling. Officers submitting either
qualified or unqualified resignations will be af-
forded counseling of the nature prescribed in para-

TAGO 91A

AR 635-89

graph 15, AR 635-120. The format therein for

unqualified resignations will be modified to reflect

such action by inserting paragraph 2.1 of the for-
mat for qualified resignations. The officer will be
advised that he may submit a statement in his own
behalf to be attached as an inclosure to his
resignation.

12. Documentation. It is essential that all
facts indicating homosexual tendencies, or acts, be
recorded properly. The file will consist of the
following documents in addition to that required
by AR 635-120.

a. Report of investigation which will include
but not be limited to:

(1) Statement of date and place of birth.
(2) Amount of active service.
(3) Date and current period of service.

b. Statements of witnesses. (See UCMJ, art.
31.)

¢. Medical evaluation reports as specified in par-
agraph 5.

d. An individual’s statement in his own behalf,
if it is desired.

e. In Class ITI cases, a detailed signed statement
from the officer concerned relative to his tendencies
and any past homosexual action or his statement to
the effect that he does not desire to make a
statement.

f. Waiver of appearance before a board of offi-
cers, if appropriate.

13. Forwarding. a. A resignation submitted
under the provisions of this section will be for-
warded by the immediate commanding officer
through channels to the officer exercising general
court-martial jurisdiction. The commander exer-
cising general court-martial jurisdiction will
personally recommend approval or disapproval,
type of discharge certificate to be issued and any
other action deemed appropriate, and forward
direct to The Adjutant General, ATTN: AGPO-
SE, Department of the Army, Washington, D.C.
20315.

b. Commanders may recommend an honorable
or general discharge certificate be given if the offi-
cer concerned has performed outstanding or heroic
military service, or if he has performed service
over an extended period and the commander deter-
mines that the best interests of the service would
be served thereby.
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e. In determining the character of service ren-
dered, commanders will not take into consideration
homosexual acts committed by the officer while not
in the service, or homosexual tendencies not mani-
fested by inservice conduct.

14. Action by Headquarters, Department of
the Army. a. Upon receipt in Headquarters, De-
partment of the Army, of resignations submitted
pursuant to this regulation, one of the following
actions will be taken:

(1) The resignation will be accepted.
(2) The resignation will be rejected; and
(@) The officer’s retention in service will be
directed, or
() The case will be returned for such dis-
position as is deemed appropriate by
the local commander, or

(¢) Elimination proceedings pursuant to
AR 635-105 will be initiated.

b. When an officer’s resignation is accepted
under the provisions of this regulation, he may be
furnished an Honorable Discharge Certificate
(DD Form 256A), a General Discharge Certificate
(DD Form 257TA), or a Certificate Under Other
Than Honorable Conditions (DD Form 794A), as
determined in Headquarters, Department of the
Army.

¢c. Notification of final action on each case will
be forwarded to the Commanding Officer, U.S.
Army Investigative Records Repository, Fort
Holabird, Md. 21219. Notification will include
the name, grade, service number, date and place of
birth, and action taken on the case.

Section IV. ENLISTED PERSONNEL

15. Class I. When the investigation indicates
that an individual’s case is Class I, the commander
concerned may, in his discretion, on the basis of all
the facts, initiate action under the Uniform Code
of Military Justice. After charges are preferred,
and it is determined on evaluation of all relevant
facts not to refer them to trial, disposition will be
accomplished as in a Class IT case. Disposition as
a Class IT case will be accomplished under the
circumstances set forth in paragraph 3.

16. Class II. When the investigation referred
to in paragraph 46 indicates that an enlisted per-
son’s case is Class II, the commander concerned
may—

@. Afford the enlisted member the opportunity
to resign, or waive his right to a hearing before a
board of officers and accept discharge. When
board action is contemplated, the commander will:

(1) Advise the enlisted member in writing of
the specific allegations which are the basis
for the proposed discharge action, and
advise him that he has the following
rights:

(@) To present his case before a board of
officers.

(5) Tosubmit statements in his own behalf.

(¢) To be represented by counsel.

(d) To waive the above right in writing.

(2) Give the enlisted member a reasonable
time to consider waiver of board proceed-
ings (not lessthan 48 hours) in order that

he will have an opportunity to consult
with counsel prior to waiving his rights.
The individual will submit a signed state-
ment (fig. 2) indicating that he has been
advised of the basis for the contemplated
separation and its effect, and of his rights
listed in (1) above. The statement will
include a request or a waiver by the indi-
vidual of each right. The counsel will
sign the statement and the statement will
be included with the documentation re-
quired by paragraph 21.

(3) Offer the enlisted person serving on an
unspecified enlistment an opportunity to
tender his resignation in lieu of board
action pursuant to chapter 9, AR 635-200;
any other enlisted person may waive his
rights (fig. 2). A waiver of his rights
will be prepared as shown in figure 2. A
resignation will be prepared as shown in
chapter 9, AR 635-200. The resignation,
or signed statement walving his rights,
together with the documentation required
by paragraph 21, will be forwarded to the
officer exercising general court-martial
jurisdiction over the individual con-
cerned. An individual who is within 6
months of eligibility for retirement will
not be permitted to waive his rights (fig.
2), or submit a resignation. A resigna-
tion may be withdrawn pursuant to AR

TAGO 91A



635-200. A waiver may be withdrawn at
any time prior to the action of the com-
mander ordering the discharge. Sub-
sequent to such an order, the commander
may authorize withdrawal of the waiver.

0. Forward the investigation with a recom-
mendation that elimination proceedings pursuant
to this regulation be inttiated.

¢. Forward the investigation with a recom-
mendation that the individual be processed
through medical channels. Such disposition is
required if the individual has an incapacitating
mental illness which was the cause of the alleged
homosexual conduct, and action under the Uni-
form Code of Military Justice is not initiated.

d. Initiate action under the Uniform Code of
Military Justice.

17. Aetion by officer exercising general court-
martial jurisdiction (Class IT cases). a. When
the investigation indicates that an enlisted person’s
case is Class I, the officer exercising general court-
martial jurisdiction may take one of the following
actions:

(1) Process the resignation in accordance
with AR 635-200, or accept the waiver
for board hearing and order discharge of
the individual, or reject the waiver and
refer the case to a board of officers.

(2) Process the action recommended in para-
graph 16 b, ¢, or d. Disposition through
medical channels is required if the indi-
vidual has an incapacitating mental ill-
ness which was the cause of the alleged
homosexual conduct, and action under the
Uniform Code of Military Justice is not
initiated.

(8) Afford an individual who has completed
1914 years active Federal service credita-
ble toward retirement the opportunity to
apply for retirement in lieu of board ac-
tion to be effective immediately, if eligi-
ble, or upon completion of 20 years’
service. The individual will be advised
that authority to submit application does
not carry assurance that application will
be approved. The application for retire-
ment will be appended to the case and
forwarded to The Adjutant General,
ATTN: AGPO-SS, Department of the
Army, Washington, D.C. 20315, with rec-
ommendation. The application for re-
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tirement will specifically state that it is
submitted in lieu of board action.

(4) Direct the individual’s retention in the
service if he determines that the investi-
gation does not support the allegations.

(5) Initiate action under this regulation, or
the Uniform Code of Military Justice.

(6) Return the case for further investigation.

(7) Initiate action under AR 635-212 when
evidence indicates unfitness or unsuitabil-
ity for military service. Such action is
proper only when homosexual activities
or tendencles are regarded as insufficient
to warrant separation under this regu-
lation.

b. The officer exercising general court-martial
jurisdiction over the individual concerned is re-
quired personally to sign any action directing an
undesirable discharge of an enlisted member under
his command ; his deputy or other officer within his
headquarters may be delegated authority to ap-
prove, disapprove, or otherwise appropriately dis-
pose of cases except to direct an undesirable dis-
charge or suspend execution of an approved
discharge (para 24).

¢. The officer exercising general court-martial
jurisdiction ever the individual concerned will not
direct discharge when a board of officers recom-
mends retention, nor will he authorize the issuance
of a discharge of a lesser character than that rec-
ommended by a board (i.e., honorable to general or
general to undesirable) ; he may authorize issuance
of a discharge of a higher character than that
recommended by a board (i.e., general to honorable
or undesirable to general or honorable).

18. Class ITI. When the investigation referred
to in paragraph 45 indicates that an enlisted per-

_son’s case is Class IT1I, the commander concerned

may :
a. Afford the enlisted member the opportunity
to resign, if serving on an unspecified enlistment,
or waive his right of a hearing before a board of
officers, as appropriate. When board action is
contemplated, the commander will :

(1) Advise the enlisted member in writing
of the specific allegations which are the
basis for the proposed discharge action,
and advise him that he has the following
rights:

(a) To present his case before a board of
officers,
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(5) To submit statements in his own behalf.
(¢) To be represented by counsel.
(&) To waive the above rights in writing.

(2) Give the enlisted member a reasonable
time to consider waiver of board proceed-
ings (not less than 48 hours) in order that
he will have an opportunity to consult
with counsel prior to waiving his rights.
The individual will submit a signed state-
ment (fig. 2) indicating that he has been
advised of the basis for the contemplated
separation and its effect, and of his rights
listed in (1) above. The statement will
include a request or a waiver by the in-
dividual of each right. The counsel will
sign the statement and the statement will
be included with the documentation
required by paragraph 21.

(3) Allow an individual serving on an unspec-
ified enlistment to tender an uncondi-
tional resignation under chapter 9, AR
635-200. A resignation or waiver (fig.
92), together with the documentation re-
quired by paragraph 21, will be for-
warded to the officer exercising general
court-martial jurisdiction over the indi-
vidual concerned. An enlisted person
who is within 6 months of eligibility for
retirement will not be permitted to waive
his rights (fig. 2) nor submit a
resignation.

b. Take one of the actions set forth in paragraph
166 and c.

19. Action by officer exercising general court-
martial jurisdiction (Class III cases). The of-
ficer exercising general court-martial jurisdiction
may take one of the actions specified in paragraph
17, except that action under the Uniform Code of
Military Justice may not be taken.

20. Counseling. a. Appointed counsel will be
a lawyer within the meaning of article 27(b) (1)
of the Uniform Code of Military Justice unless ap-
propriate authority certifies in the permanent
record the nonavailability of a lawyer so qualified
and sets forth the qualifications of the substituted
nonlawyer counsel.

b. Commanders will insure that provisions for
counsel are accomplished expeditiously. Before
an enlisted person waives his rights outlined in
paragraphs 16z and 18a, tenders a resignation or
applies for retirement, he will be advised that he is
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entitled to consult with counsel appointed by the
officer exercising general court-martial jurisdic-
tion ; military counsel of his own choosing, if rea-
sonably available; or civilian counsel of his own
choosing and at his own expense.

¢. The name, grade, and branch of the counsel
will be included in the waiver, the resignation, or
the application for retirement as well as the date
and place of counseling. Should the enlisted
member refuse to acknowledge in writing that such
counseling was performed, a notation to that effect
will be included in the first indorsement prepared
by the member’s immediate commander.

d. An enlisted person holding a USAR com-
mission will be advised that his resignation, or
waiver of rights will not be accepted unless writ-
ten waiver of board action is submitted in connec-
tion with his reserve status.

21. Documentation. It is essential that all
facts indicating homosexual tendencies or acts be
recorded properly. In all cases, including those
in which the immediate commanding officer re-
quests board action, the report will include the
statement of the individual’s date and place of
birth; the amount of active service of the indi-
vidual concerned ; the date and period of the indi-
vidual’s current period of service; statement of
witnesses; the resignation letter of the individual
concerned, or the waiver of his rights, as appli-
cable; a detailed signed statement from the indi-
vidual concerned (in Class ITI cases) relative to
his tendencies and any past homosexual actions
(UCMJ, art. 31), or his statement to the effect that
he does not desire to make a statement; and the
commanding officer’s detailed comments and ree-
ommendations. Also included with the file will
be the medical evaluation as set forth in para-
graph 5.

22. Board of officers. a. Composition of board.
Whenever board action is required, the officer exer-
cising general court-martial jurisdiction over the
enlisted person concerned will convene a board
consisting of at least three officers, at least one of
whom is in the grade of major or higher; a non-
voting recorder will also be appointed. Care will
be exercised in the selection of officers designated
to serve on boards convened under this regulation
to insure that—

(1) The board is composed of experienced
officers of mature judgment.
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(2) The board is composed of unbiased
officers fully cognizant of applicable reg-
ulations and policies pertaining to cases
of this nature.

(8) The officer initiating the action under
this regulation or any intervening officer
who had direct knowledge of the case is
not a member of the board.

(4) In the case of an enlisted member of the
‘Women’s Army Corps, the board includes
an officer of the Women’s Army Corps.

(5) In the case of an individual who has a
Reserve status, the membership of the
board will include a majority of Re-
serve officers if reasonably available.
Where a Reserve majority is not avail-
able, the board will include at least one
Reserve component officer.

(6) In the case of an enlisted member of the
Army who holds a Reserve commission
or warrant, the board will be composed
of an uneven number of commissioned
officers. The officers will be senior in
permanent grade to the Reserve grade
held by the enlisted member. One
member of the board will be a Regular
Army officer and the remainder Reserve
officers of the Army who are serving on
active duty. If the enlisted member also
is an ARNGUS officer, at least one mem-
ber of the board will be an ARNGUS
officer, if reasonably available.

(7) The board is provided a competent re-
porter (or stenographer).

b. Board procedures.

(1) Except as modified herein, the board will
conform to the provision of AR 15-6. As
an exception to paragraph 135, AR 15-6,
expert medical and psychiatric testimony
may be presented in the form of affidavit.
However, if the respondent desires to pre-
sent such evidence he is entitled to have
the witnesses appear in person, if they
are reasonably available.

(2) When the board meets in closed session,
only voting members will be present.
The proceedings of the board will be as
complete as possible and will contain a
verbatim record of the findings and rec-
ommendations (see fig. 8 for sample).
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(3) A minimum of 15 days written notice

before date of board hearing will be given
an enlisted person who is to appear before
a board of officers so that he or his counsel
may prepare his case. When for over-
riding reasons the minimum of 15 days
cannot be granted, the president of the
board will insure that the reason for act-
ing before that time is fully explained
and recorded in the proceedings of the
board. Requests for additional delays
(normally not to exceed a total of 30 days
after notice) will be granted if in the
judgment of the convening authority or
the president of the board, delay is war-
ranted to insure that the respondent re-
ceives a full and fair hearing.

(4) An enlisted person who has not waived

a hearing before a board of officers and
whose case is presented to such a board
has the following rights which will be ex-
plained to the individual by the president
of the board :

(a) An enlisted person may appear in per-
son, with or without counsel, or in the
individual’s absence, be represented by
counsel, at all open proceedings of the
board of officers.

(5) Ile may challenge any voting member
of the board for cause only.

(¢) He may request the appearance before
the board of any witness whose testi-
mony he believes to be pertinent to his
case. He will specify in his request
the type of information the witness can
provide. The board will invite the
witness to attend if it considers that the
witness is reasonably available and that
his testimony can add materially to the
case. If a witness on active duty de-
clines the invitation, the board may
refer the matter to the convening au-
thority for a decision or orders. How-
ever, witnesses not on active duty must
appear voluntarily and at no expense
to the Government.

(2) The respondent may at any time before
the board convenes or during the
proceedings submit any answer, depo-
sition, sworn or unsworn statement, affi-
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davit, certificate, or stipulation. This
includes but is not limited to deposi-
tions of witnesses not deemed to be rea-
sonably available or witnesses unwilling
to appear voluntarily.

(¢) He may or may not submit to examina-
tion by the board. The provisions of
article 31, Uniform Code of Military
Justice, will apply.

(f) The respondent and his counsel may
question any witness who appears
before the board.

(g) Failure of the individual to invoke any
of the above rights, after he has been
apprised of same, will not have an ef-
fect upon the validity of the elimina-
tion proceedings.

(5) In the case of an enlisted member hold-
ing a Reserve commission or warrant, the
board will notify the individual that the
action involves his Reserve status and may
result in the termination of that status.

o. Authorized recommendations. The board
will make specific findings of facts with particular
emphasis on the number of homosexual acts com-
mitted in the current period of service, prior pe-
riod of service, and prior thereto (see para 265
for preservice acts), together with a statement of
material facts in support thereof (see fig. 8 for
example).

(1) The board will recommend that the en-
listed person be—

(@) Discharged under this regulation (in-
dicating type of discharge certificate to
be furnished).

() Discharged because of unsuitability
(AR 635-212) if the board finds that
the case falls within Class TXI, or that
the individual committed the alleged
homosexual act as a result of imma-
turity, curiosity, or intoxication, but is
unsuitable for further service (indi-
cating whether an honorable or gen-
eral discharge certificate should be
furnished).

(¢) Discharged under AR 635-212 when
the board finds the individual did not
commit the homosexual acts alleged but.
that the conduct alleged and proven
establishes that the member is otherwise
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unfit or unsuitable for further service
(indicating type of discharge certificate
to be furnished).

(d) Retained in service.

(2) In the case of an enlisted member hold-
ing a Reserve commission or warrant, the
board will make separate recommenda-
tions on Reserve status including type of
discharge certificate to be issued.

d. Forwarding of report of proceedings. The
completed report of proceedings will be forwarded
to the convening authority.

23. Action by commander exercising general
court-martial jurisdiction. . The convening
authority’s deputy or other officer within his head-
quarters may be delegated authority to approve,
disapprove, or make other appropriate disposition
of cases other than directing an undesirable dis-
charge. The convening authority is required to
personally sign any action directing an undesirable
discharge of an enlisted member under his com-
mand. He may direct other appropriate disposi-
tion of the case.

b. The convening authority will not direct dis-
charge of an individual who is within 6 months of
eligibility for retirement upon the date the board
recommends discharge. The convening authority
may, however, direct retention, or in the alterna-
tive forward the case together with his recom-
mendations and the member’s application for re-
tirement in lieu of board action, if he submitted
one, direct to The Adjutant General, ATTN:
AGPO-SS, Department of the Army, Washing-
ton, D.C. 20315. A copy of this action will be
forwarded to the intermediate commanders.

¢. No convening authority will direct discharge
if a board recommends retention, nor will he au-
thorize the issuance of a discharge of a less favor-
able character than that recommended by the
board. A convening authority may direct reten-
tion when discharge is recommended, or he may
issue a discharge of a more favorable character
than that recommended. If the board recom-
mends discharge under this regulation, a conven-
ing authority may direct discharge for unfitness
or unsuitability. However, he will not direct dis-
charge for unfitness when the board recommends
discharge for unsuitability. He may, however,
direct discharge for unsuitability when the board
has recommended discharge for unfitness.
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d. If,in his review of a case in which separation
has been recommended by the board, the convening
authority notes a defect in the proceedings, which
he deems to be harmless, he will take appropriate
final action subject to b and ¢ above. With respect
to substantial defects, he may take one of the fol-
lowing actions:

(1) Direct retention.

(2) If the board has failed to malke findings
or recommendations required by this reg-
ulation, return the case to the same board
for compliance.

(8) If there is an apparent procedural error
or omission in the record of proceedings,
which may be corrected without recon-
sideration of the findings and recommen-
dations of the board, return the case to
the same board for corrective action.

(4) If the board committed error which ma-
terially prejudiced a substantial right of
the respondent, convene a new board to
rehear the case. No member of the new
board will have served on a prior board
which considered the same matter. The
new board may be furnished the evidence
properly considered by the first board, to
include extracts from its record of testi-
mony of those witnesses not deemed rea-
sonably available to testify at the rehear-
ing. The findings, recommendations, and
prejudicial matter of the first board will
not be furnished the successor board.
Additional admissible evidence may be
furnished to or obtained by the new board.
The convening authority may, upon due
notice to the respondent, incorporate new
allegations based on subsequent conduct
of the respondent. Unless the new board
considers substantial additional evidence
unfavorable to the respondent, the con-
vening autherity may not approve any
portion of the findings and recommenda-
tions of the new board less favorable to
the respondent than those rendered by
the previous board. No more than one
rehearing may be directed without ap-
proval from Headgquarters, Department
of the Army.

24. Suspension of execution of approved dis-
charge. In order to afford a highly deserving

TAGO 91A

AR 635-89

member a probationary period to demonstrate suc-
cessful rehabilitation prior to expiration of his
enlistment or period of obligated service, the officer
exercising general court-martial jurisdiction over
the individual concerned personally may suspend
execution of an approved discharge for a period
not to exceed 6 months. See paragraph 1-15, AR
635200 for procedures. This authority may not
be delegated.

25. Disposition of proceedings. @ When dis-
charge is ordered by the convening authority, or
his designee, he will so note on the proceedings
and forward them as authority for discharge to
the appropriate commander for execution of the
discharge (see para 29 for disposition of papers
when discharge is accomplished).

b. When discharge is not ordered by convening
authority, the proceedings will be filed at the head-
quarters of the convening authority and the en-
listed person’s commanding officer will be notified
of the final action in the case, When deemed ap-
propriate, consideration will be given to the
individual’s transfer to a different organization.

¢. When the convening authority approves a
recommendation that an enlisted member be dis-
charged from a Reserve commission or warrant,
he will forward a copy of the approved proceed-
ings to the Commanding Officer, U.S. Army Ad-
ministration Center, ATTN: AGAC-R, St. Louis,
Mo. 63182, for appropriate action under the pro-
visions of AR 135-175. Aection under AR 135-175
will be taken after member’s separation from
active duty.

26. Character of separation. «. Enlisted
members whose cases are processed under this
regulation in the Class IT category normally will
be furnished an undesirable discharge certificate
except that an honorable or general discharge cer-
tificate may be issued when an individual has been
awarded a personal decoration or if warranted by
the particular circumstancesin a given case. (Also
see sec. 111, ch, 1, AR 635-200.)

b. Enlisted members whose cases are processed
under this regulation in the Clags IIT category will
be furnished an honorable or general discharge
certificate based on the character of service ren-
dered. (Also see sec. ITL, ch. 1, AR 635-200.) In
determining the character of service rendered,
commanders will not take into consideration homo-
sexual actions committed by the individual while

1i
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he was not in the service, or homosexual tendencies
not manifested by inservice conduct.

27. Reduction in grade. When an individual
is to be discharged with an undesirable discharge,
the convening authority will direct his immediate
reduction to the lowest grade under the provisions
of paragraph 7-30e, AR 600200, and this regu-
lation.

28. Reason and authority for discharge. a.
‘When individuals are administratively discharged
from service pursuant to this regulation, the
reason and authority for discharge (item 11e, DD
Form 214 (Armed Forces of the United States
Report of Transfer or Discharge)) will be en-
tered as shown in appendix I, AR 635-5.

6. Army National Guard of the United States
trainees will be released from active duty for train-
ing and returned to the control of the appropriate
State national guard authorities for discharge.

¢c. USAR trainees will be discharged from their
status as “Reservists of the Army.”

d. Individuals whose cases fall within Clags T1T
and are approved for discharge will be discharged
under authority of paragraph 245, AR 635-212.

29. Disposition of case. a. When discharge of
an enlisted person has been accomplished by ap-
propriate authority under this regulation, the com-
plete file of the case, together with the individual’s
DA Form 201, will be forwarded to U.S. Army
Personnel Services Support Center, Fort Benja-
min Harrison, Ind. 46249,

b. A notification of final action will be prepared
on each enlisted person processed under the pro-
visions of this regulation. This notification will
include the name, grade, service number, date and
place of birth, and action taken on the case. Such
notification will be forwarded to the Commanding
Officer, U.S. Army Investigative Records Reposi-
tory, Fort Holabird, Md. 21219.

¢. When an ARNGUS trainee is released from
active duty for training under this regulation, a
copy of the approved proceedings will be forward-
ed to the Adjutant General of the State concerned.
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SUBJECT: Resignation
THRU $ (Channels)

TOS The Adjutant General
ATTN: AGPQ-SE °
Department of the Army
Washington, De Ce 20315

1. Under the provisions of AR 635-89, I, John Doe, Major, Infantry,
0000000, hereby voluntarily tender my resignation from the Army for the
good of the services I donot desire to appear before a board of officerss
I have not been subjected to coercion with respect to this resignation and
have been advised of and fully understand the implications of this actione

2, T understand that this resignation, if accepted, may be considered
as under other than honorable conditions and that Discharge Certificate
(Under Other Than Honorable Conditions) (DD Form 7944) may be furnisheds
T also understand that a resignation for the-good of the service may be
withdrawn only with the approval of Headquartersy Department of the Armye

3, I have been afforded an opportunity to present matters in explan-
ation, mitigation, or defense of my case and (include one of the following
statements); ' such matters are attached hereto (or) I elect to remain
silent.

L. I have been advised that prior to submitting this resignation, at
my option, I may consult with and be represented by legally qualified
counsel who may be (a) an officer of the Judge Advocate ‘General’s Corps
or (b) civilian counsel retained by me. I (insert either of the following,
as appropriate) have decided not to exercise this right or I have been
fully advised and counseled in this matter by (a _member of the Judge
Advocate General?s Corps or civilian counsel) )

on (date), at (place)

and I fully understand the implications of this voluntary action.

5, I further understand that if my resignation is accepted under
other than honorable conditions, I will not be entitled to compensation
for unused accrued leave, severance or readjustment pay (as appropriate),

Figure 1. Resignation.
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and I may be barred from all Federal rights based upon the period of :
service from which I will be separated under any laws administered by
the Veterans-Administration, except War Risk, United States Government
(converted), or National Service Life Insurance policies or Servicement's
Group Life Insurance which I may hold.

6. Present duty station

?e

, assignment
, and/or attachments, if any

@
I (do) (do not) desire separation overseas.

to an officer serving in an oversea command or area.
8.

) (Applicable only

Attached are current medical examination reports, to includs 2

report of psychiatric evaluation, Standard Forms 88 and 89, and (if
applicable), a serology report and electrocardiogram.

Figure 1—Continued

TAGO 91A



AR 635-89

(Date individual and counsel
sign statement)

SUBJECT: Separation under AR 635-89
TO: (Discharge authority)
1. 1 have been advised by counsel of the basis for contemplated action to
accomplish my separation under AR 635-89, '
2, I (request) (waive) consideration of my case by a board of officers,
3. I (request) (waive) personal appearance before a board of officers,

%4, Statements in my own behalf (are) (are not) submitted herewith (as
Inclosure D).

5. I (request) (waive) representation by (my appointed counsel) (
as military counsel) (civilian counsel at my own expense).

6. I understand that I may expect to encounter substantial prejudice in
civilian life in the event a general discharge under honorable conditions is
issued to me. I further understand that, as the result of issuance of an
undesirable discharge under conditions other than honorable, I may be ineligible
for many or all benefits as a veteran under both Federal and State laws, and
that T may expect to encounter substantial prejudice in civilian life.

7. I have retained a copy of this statement,

(Signature of individual)

(Typed name, service number,
grade)

Having been advised by me of the basis for his contemplated separation and
its effect and the rights available to him, (name of individual) personally
made the choices indicated in the foregoing statement.

(Signature of counsel

(Typed name, service number,
grade, branch)

NOTE. If the enlisted person holds a reserve status as a commissioned officer
or warrant officer, the convening authority will not accept the waiver unless
the person also waives board action with respect to his reserve status (para 20d).

IMigure 2. Individual's staiement.
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FINDINGS: 1In the board proceedings concerning Private (E-2) John Doe,
RA 00000000, the board carefully considered the evidence before it and finds:

1. That Private Doe did engage in a homosexual act with Private Bill Wills,
RA 00000000, on 1 June 1986 at the Blake Hotel, Noland, Indiana.

2., That Private Doe did engage in a homogexual act. with Private Joe Mills,
RA 00000000, on 2 June 1966 at 600 F Street, Noland, Indiana.

3. Private Doe is undesirable for further retention in the military service.

RECOMMENDATION ¢
In view of the findings, the board recommends that Private Doe be discharged

fiom the service because of homosexuality with issuance of an Undesirable
Discharge Certificate (DD Form 258A).

President
_ Member
"; 5 Member.
\e g~ € on ;
Recorder
Figure 8. Verbatim findings and recommendations.
[AGPO]

By Order of the Secretary of the Army:

HAROLD K. JOHNSON,
General, United States Army,
Official : Chief of Staff.
J. C. LAMBERT,

Major General, United Stales Army,
The Adjutant General.

Distribution:

Active Army, NG, and USAR: To be distributed in accordance with DA Form 12-9 requirements
for Military Personnel Procedures, Officers and Enlisted—A.
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